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gests of Recent Opinions 





IGENCE—A person who 
ices others to come upon 
nises iS under a duty to 
‘cise reasonable care for 
r protection and this 
hough the place be public 


is | 


perty provided he asserted | 


maintained control of it. 
he duty to an invitee ex- 
is to protection against 
of third persons which 
invitor ought reasonably 
lave anticipated and runs 
to one who attends in the 
formance of a public duty. 


d, on facts, sponsor of 
ip Box Derby” not liable 
injuries sustained by 
ntiff as result of being 
ck by vehicle of one of the 
rants. 


sted from an opinion by 
w, J.A.D. rendered Feb 26, 
Appellate Div. Bango v. 
ret Lions Club. For appel- 
Robert C. Gruhin. For 
idents—John C. Stockel. 


ntiff appeals from a judg- 
of dismissal entered at the 
ision of his case. 
intiff was a police officer 
ed to duty on Pershing 
upon the occasion of a 
Box Derby” which was 
yn the street and was be- 
sponsored by defendants. 
f the contestants, coasting 
the hill on his home-made 
e, lost control of it and ran 
plaintiff, severely injuring 


re is little evidence show- 

xactly what part the de- 

nts played in the event. 
vidence was to the effect 
the question of barriers or 
precautions was turned 
to Chief of Police of the 
unity and the fire com- 
The Chief sat with the 
iittee when plans for the 
were being made. The 
placed one of his lieuten- 
in charge and he posted 
police officers, including 
laintiff. There was no evi- 
that defendants controlled 
tuation. 

d: A person who induces 
to come upon his pre- 
is under a duty to exer- 

reasonable care for their 
tion. His duty extends to 
tion against the acts of 
persons if he ought rea- 
’ to have anticipated the 

‘ence. He may be liable 
1 the place where the ac- 
happened was public 
ty, provided he asserted 
naintained control of it. 
uty runs in favor of one 

s not an invitee but who, 

he plaintiff in the instant 

attends in the porformance 
public duty. But in order 
he defendan: be held lia- 
must appear that he had 
degree of control that he 
have averted the danger, 

he had such superior 
odge that he should have 

n and given warning of a 

r not apparent to the in- 
party. 
he instant case there w 





Jas 


vidence that defendants 
lled the situation. The 
show rather that the 


and fire departments were 
itrol of the situation. 
even assuming defendants 
ive authority over the con- 
f the races, there was no 
of negligence on their part. 
fully performed their duty 
they prsuaded the police 
ire departments to take 
of the arrangments for 
ifety of all concerned. No 
= of the police and fire de- 
proper pre- 


rmed. 


QUIET TITLE — MORTGAGES 
—LIMITATIONS—A Mortgag- 
or or a grantee morally obli- 
gated to pay a mortgage debt 
barred by limitations, must do 
equity by tendering payment 
before seeking affirmative 
equitable relief in an action 
to quiet title. 

—Where a grantee has receiv- 
ed a credit against the pur- 
chase price for an outstanding 
mortgage debt, there is an im- 
plied assumption of the mort- 
gage in equity which places 
on the grantee a moral obli- 
gation to pay the mortgage 


Digested from an opinion by 
Jacobs, S.J.A.D. rendered Feb. 
26, 1951. Appellate Div. Hollings 
v. Hollings. For appellant—Jos- 
eph M. Rotolo. For respondent— 
Henry J. Camby. 

Defendant is the father in law 
of plaintiff and the owner of a 
mortgage executed by one Fen- 
nekohl on July 1, 1920. The 
mortgaged premises were con- 
veyed to plantiff and her deceas- 
ed husband on Dec. 29, 1920 by 
the Fennekohls. The conveyance 
was subject to the mortgage 
which was credited against the 
purchase price. Plaintiff, and her 
deceased husband during his 
lifetime, have been in continu- 
ous possession of the property 
ever since. No payments on the 
mortgage were ever made by or 
demanded from plaintiff or her 
deceased husband. Plaintiff in- 
stituted this action to quiet title 
seeking to remove the mortgage 
on the ground’ enforcement 
thereof had been barred by the 
statute of limitations. Defend- 
ant opposed contending that 
plaintiff is morally obligated to 
pay the debt though it be un- 
enforceable and that she is not 
entitled to affirmative equitable 
relief without first doing equity 
by payment. The Chancery Di- 
vision sustained defendant's 
position and plaintiff appeals. 

Held: It is wel! established 
that equity will not set aside as 
a cloud upon title a lien outlaw- 
ed by the statute of limitations. 
This doctrine rests on the view 
that equity considers that a 
moral obligation to pay a just 
debt survives the _ limitation 
period. It is applicable not only 
where the mortgagor seeks 
equity’s aid to remove the cloud 
but also where the relief is 
sought by a grantee who is un- 
der moral obligation to pay the 
debt. 

Where, as here, the amount of 
the mortgage was credited 
against the purchase price there 
is. in equity, an implied assump- 
tion of the mortgage and this is 
at least sufficient to make ap- 
pellant a grantee under moral 
obligation to pay the mortgage 
debt. 

The judgment 
affirmed. 


of dismissal is 


A.B.A. Urges State Bars 
To Disbar Red Lawyers 


Delegates Votes 
Communists from 
Membership 


House of 
to Oust 
Association 


Chicago (ACCN) The House 
of Delegates of American 
Bar Assn., voted unanimously at 
the opening session of its mid- 
year meeting here to expel from 


the 


is a member of the 
party of the U.S. or who advo- 
cates Marxism-Leninsim. 

In adopting 
the ABA pol 
recommended tl! 
local bar associations oust com- 
munists and fellow travellers 
from their membership, and that 
each association “immediately 
commence disciplinary actions of 
disbarment of all lawyers who 
are members of the Communist 
party of the U.S. or who advo- 
cate Marxism-Leninism.” 

Austin F. Canfield, Washing- 
ton, D. C., chairman of the ABA 
committee to study communist 
tactics and objectives, presented 
the resolutions to the house. 
They resulted from the findings 
of the committee which were 
published in a 16-page printed 
report distributed to members of 
the house. 

Canfield, in addressing the 
delegates, emphasized that ABA 
action in this matter was not 
intended to deprive persons fac- 
ing court action based on al- 
legations of communism of the 
right to engage counsel of their 
own choice. 

Tne house also authorized the 
committee to prepare and sub- 
mit to the ABA board of gover- 
nors for approval a manual on 
communist aims and practices 
for distribution to the ABA 
membership. 

There was practically no de- 
bate on the merits of the Can- 
field committee resolutions, but 
the wording of two of them set 
off lively discussion 

Canfield said 
estimate at this ti 
sible, he thought the number of 
lawyers facing expulsion from 
the ABA was “very, very small.” 
His committee and other ABA 
leaders, he said, have received 
accusations against lawyers, but 
that expulsion action would not 
be undertaken until proof of 
guilt is completely established. 

In other matters before it, the 
house heard a progress report by 
the ABA commission to investi- 
gate organized crime in inter- 
state commerce. The house then 
adopted a resolution proposed by 
the commission expressing ABA 
appreciation for the “outstand- 
ing public service” rendered the 


otner 


*y-making body 








t while any 


tha 


Camden Bar Opposes Wire Tapping Bill 


The Camden County Bar As- 
sociation overwhelmingly oppos- 
ed wire tapping Assembly Bill 
321 at their last regular monthly 
meeting. Of the 55 members at- 
tending the meeting only 4 sup- 
ported the measure, whereas 51 
opposed when County District 
Court Judge Edward V. Martino, 
who is the association president, 
called for a vote. The vote was 
called after a report by the Pub- 
lic Safety Committee which sub- 
mitted a majority vote as also 
opposed to the bill. 

The bill was attacked by mem- 


bers as “being a vicious method 
of obtaining evidence and.as 


nation by the Kefauver crime 
committee. 

The 1952 annual meeting of 
the association will be held in 
San Francisco from Sept. 15 to 
19 inclusive, it was announced. 
another way of providing the 
end to justify the means.” 

Prosecutor Mitchel] H. Cohen, 
a member of the Public Safety 
Committee, submitted a minority 





report and he stated, “I don’t 
know what rights of privacy a 
criminal has in breaking the law 
and I don’t know what harm 


can come to innocent people who 


Obey the law. 


“We are not after innocent 
people and it is through wire 
tapping that the present gambl- 
ing scandal in North Jersey was 
disclosed by telephone lines be- 
ing tapped in New York, where 
the practice is permitted by 
law.” 





New U. S. District Court Rules 


It is on this 28th day of February, 1951, 

ORDERED that Rules 7 and 9 of the General 
Court be deleted and the following rules substituted 
effective February 28, 1951: 


Rules of 
therefor, 


RULE 7 
ALLOCATION AND ASSIGNMENT OF CASES 
A. All cases, except bankruptcy cases, shall be allocated by 
the clerk to Newark, Trenton or Camden. He shall take into 
consideration the convenience of litigants, counsel and witnesses, 


. |and the place where the cause of action arose, The place so 
its membersship any lawyer who} 


Communist | 


resolutions, | 


t all state and | 


fixed shall be the place of trial and of all proceedings in the 
cause, unless changed by order of the court. 

B. Such allocation shall be made at the time of commencement 
of the case, and notice thereof shall be given promptly to the 
parties or their counsel. Objection to such allocation shall be 
made, on notice to opposing counsel, before the court at the 
place where the case has been allocated. 

C. Cases allocated to Trenton or Camden are automatically 
assigned to the judges respectively holding those vicinages. 

D. On the filing of an initial pleading in cases allocated to 
Newark each case will be forthwith assigned to a judge by the 
clerk of the court or his deputy charged with such duty who 
shall notify counsel and the judge of such assignment except 
that in patent, anti-trust, reorganization and other extraordi- 
nary cases assignment shall be made by the chief judge. 

E. Reassignment of cases shall be upon the order of the chief 
judge. 


RULE 9 
MOTIONS AND ARGUMENTS 

Applications for orders to show cause, and for consent and 
ex parte orders shall be made by leaving the proposed orders 
and supporting papers with the clerk, who shall deliver each ap- 
plication to the judge to whom the case has been assigned. 

An application for a preliminary injunction, the appoint- 
ment of a receiver or a writ of habeas corpus may be made at 
any time to the judge to whom the case has been assigned 

Applications for orders other than those specified in the 
preceding paragraphs of this rule such as motions addressed to 
pleading (Rule 12, Federal Rules of Civil Procedure), motions 
for summary judgment (Rule 56, Federal Rules of Civil Pro- 
cedure) and other contested applications shall be made on a 
regular argument day to the judge to whom the case has been 
assigned. Except during vacation periods of the court the regular 
argument days are: for Newark, the second and fourth Monday 
of each month; for Trenton, the first Monday of each month; 
and for Camden, the third Friday of each month. No applica- 
tion will be considered unless the moving papers, accompanied 
by a brief prepared in accordance with General Rule 10 and 
roof or acknowledgement of service of both the brief and the 
moving papers on opposing counsel are received at the Clerk’s 
office of the place of allocation of the case at least 15 days prior 
to the date set for argument. No argument in opposition to the 
application will be considered unless an answering brief, with 
proof or acklowledgement of service thereof on opposing counsel 
is received at the clerk’s office at the place of allocation of the 
case at least five days prior to the date set for argument. Im- 
mediately on receipt of briefs, the clerk shall deliver them to 
the judge to whom the case has been assigned. x 

The court will convene at 10:00 a.m. on argument days. 
Whenever a regular argument day falls on a holiday, the argu- 
ments will be heard on the following day except in Camden where 
they will be heard on the preceding day. 

If an argument is noticed for any day other than a regular 
argument day, it will be treated as a nullity unless such date 
has been fixed by the court. 

An application for any order in any matter in the Newark 
vicinage which has not yet been assigned to a judge shall be 
made to the chief judge, or in his absence to the acting chief 
judge. 


It is, on this 28th day of February, 1951, 
ORDERED that Rule 10 of the General Rules of Court be 
emended, effective February 28, 1951, to read as follows: 


RULE 10 
BRIEFS AND TRIAL MEMORANDA 
1. Briefs submitted by counsel in all cases shall contain in 
the order here stated: 
(a) The names of the paities and the nature of the pro- 
ceedings. 


(b) A concise abstract or statement of the facts of the 
case. 

(ci) A short statement of the question or questions in- 
volved. 


(d) Argument stating clearly the points of law and fact 
to be discussed, with a reference to authorities relied 
upon. 

2. The argumentative portion of the main briefs shall not 
exceed 30 ordinary typed or printed pages, except by special per- 
mission of the court. Reply briefs shall not exceed 15 ordinary 
typed or printed pages. 

3. Counsel for each party shall deliver to the judge to whom 
the case is assigned, at least 48 hours before the assigned date of 
trial, a trial memorandum prepared in accordance with the forego- 
ing provisions of the rule. A copy of such trial memorandum 
shall be served upon opposing counsel at the same time. Counsel 
may not thereafter submit a trial memorandum unless otherwise 
permitted to do so by the Court. 

Guy L. Fake 

Philip Forman 

William F, Smith 

Thomas F. Meaney 
Thomas Madden 

Alfred E. Modarelli 

Judges, U. S. District Court 
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DIGESTS OF RECENT OPINIONS mn 


ACTIONS—An action by a cre- 
ditor of a decedent to enforce 
a lien for his debt against 
assets of the decedent distri- 
buted to a legatee without 
provision for payment of the 
debt is cognizable in equity. 
—A creditor of a corporation 
may maintain an action in 
equity to impress a lien on as- 
sets of the corporation trans- 
ferred by a director-trustee 
in dissolution of the corpora- 
tion to herself without provis- 
ion for payment of the debt. 
Digested from an opinion by 
Jayne J.A.D. rendered Feb. 23, 
1951. Appellate Div. Copeland v. 
Claflin. For appellant—Louis B. 
LeDuc. For respondent—James 
M. Davis, Jr. 
Wilbur Claflin, now deceased, 
was the owner of a tract of land. 
“He decided to cultivate blueber- 


ries thereon as a commercial 
enterprise and organized the 
Billsmere Corporation for that 
purpose. He and his wife con- 


veyed the land to the corpora- 
tion. Claflin subscribed to 400 
shares of the common stock and 
Mr. & Mrs. Beyer acquired 45 
shares. In 1941 plaintiffs were 
given living quarters at the 
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on 


tors 
been d 
ing 
establish an 


r 


plantation and engaged to aid in 
the enterprise. Plaintiffs, in 
1942, advanced to Claflin $1,750 
which Claflin expended to-de- 
fray the costs and expenses of 
the corporation. In August 1942 
plaintiffs terminated their em- 
ployment and Mr. Claflin agreed 
with Mr. Copeland that instead 
of repaying the debt of $1,750 in 
money, there should be delivered 
to plaintiffs 10,000 blueberry 
plants which had been placed 
in the nursery that spring. It 
is acknowledged that neither the 
debt las been paid nor the 
plants delivered. 

Mr. Claflin died in 1943 leav- 
ing a will in which he bequeatn- 
ed his entire estate to defendant 


and named her executrix. De- 
fendant thereupon purchased 


the shares in Billsmere held by 
the Beyers and proceeded to dis- 
solve the corporation surrender- 
ing the stock in exchange for a 
conveyance of the lands. Defend- 
ant acquired all the assets of the 
estate and of the corporation. 
Thereafter plaintiffs institut- 
ed this action in the former 
Court of Chancery. It was tran- 
ferred to the Superior Court 
where judgment was rendered in 


favor of plaintiffs for $2,500 
which should be a lien “para- 
mount and prior, both at law 


and in equity, to any rights of 
defendant” in the real estate. 

Appellant contends that the 
bill of complaint did not allege 
nor did the proofs sustain, a 
cause of action cognizable in 
chancery as there was an ade- 
quate remedy at law 

Held: Whether the action 
viewed as one for breach of de- 
fendant’s fiduciary duty as trus- 
tee the of Billsmere 
Corporation in dissolution, or as 
by a creditor against de- 
fendant as legatee of the de- 
cedent debtor, the cause was 
cognizable in equity. Plaintiffs 
either basis were pursuing 
their equitable rights as credi- 
to follow which had 
‘ibuted without provid- 
debt and sought to 
equitable lablity 


1S 


of assets 


one 


assets 
ist! 


for their 


Affirmed. 
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values of the properties 
|by investments 3, 5 and 10 based 
on the method 
j}and surcharged 
jthe losses on these investments 


| TRUSTS — A testamentary trust 
of personalty is to be admin- 
istered according to the laws 
of testater’s domicile unless a 
contrary intent is expressed in 
the will. 
—Trustees owe a duty of un- 
divided leyaity to their cestuis 


and where a trustee is in a 
position in which it has or 
may have a cenflicting in- 


terest, no matter how slight, it 
is surchargable for any loss 
sustained in any investment 
made in such position though 
no actual disloyalty is shown. 
—A trustee should not be sur- 
charged for relying on the ap- 
parently controlling decisions 
of the courts which are sub- 
sequently reversed or overrul- 
ed. 
Digested 
Burling, J. 


an opinion by 
Feb. 27, 


from 
rendered 


1951. Supreme Court. In re Car- 
ter. For appellant-—-Charles R 


Hardin (Pitney, Hardin & Ward. 
attys). For respondents—Robert 
W. Brady, and Francisco Pem- 
berthy of the N. Y. Bar (Garri- 
son Herr, Guardian ad litem, 
and Edward C. Hillis, atty). 

Piaintiffs appeal and defend- 
ants cross appeal from a judg- 
ment confirming plaintiff—trus- 
tee’s second intermediate ac- 
count, surcharging the trustee 
and allowing counsel fees 

Oliver S. Carter died in 1901 a 
resident of New Jersey. Under 
plaintiff, a New York 
trustee of a test- 
ust. It filed its 
account on 
defendants 
Tne 





his will, 
Bank, became 
amentary tr 
second intermediate 
July 17, 1947 and 


filed exceptions thereto. 












matter was referred to a master 
who filed his report which was 
approved by the court. Plaintiff 
appeals from a surcharge 
against it for failing to take 
deficiency proceedings on mort- 


> investments 3, 5 and 10 and 
from the allowance of counse! 
fees to respondents. Defendants 
appeal fr dismissal of 
I exceptions to other invest- 
from allowance 
to plaintiff. 

contend 
been 


ained 





m the 
their 


ne 


ments and 
of es sel 


tees 





defendanis 
should 


tor 


sur- 
with 
to 6 mortgages on the 
divided loyalty 
m 


have 
losses sust 
nd of or self 


reS were 
L 













cse 





com- 
I corp- 
f the three 


were direc- 

















comm! 
The rustee tends the 
1e erred in 
it for ilure to in- 
iciency suits. Under 
New York as it had 


led by the Courts of 


at the time the tru 


Ss- 





tee took over and sold the mort- 
rage premises, the mortgagor 
would be entitled to have allow- 
ed the fair market value of the 
premises prior to the depression. 
as the value of the property for 
deficiency calculation purposes. 
On this basis, the felt 








and argues there would have 
been no deficiency. Subsequently, 
in a test case, the Court of Ap- 
peals of New York overruled the 
decisions and delineated 
factors to be considered 


prior 


eight 


in determining market value. 
The master, relying on this lat- 
ter decision, arrived at market 


covered 


forth 
for 


therein set 
the trustee 


vil 
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actual 


been surcharg 


Carrick Answers Realtors’ Attack on Civil 
Penalties Bill 


Former Judge Ashley B. Car- 
rick, chairman of the unautho- 
rized practice Committee of the 
Hudson County Bar Association 
issued a statement which was 
published in the Jersey Journal 
replying to the attack made on 
the proposed civil penalties bill 
by Jersey City realtors. 


y 
Members and officers of the 
Association of Real Estate 


Boards a meeting in Jersey 


at 














on the ground it should have 
endeavored to obtain deficiency 
judgments accordingly. 

The question of surcharge on 
investment no 11, is also raised. 
This mortgage was foreclosed in 
1944 and no deficiency action 
was instituted. 





Held: The generally accepted 
rule is that a testamentary trust 
of personality is to be adminis- 
tered by the trustee according to 
the laws of the state of the tes- 
tator’s domicile at the time of 
his death unless the will shows 
a manifest intention that the 
trust be administered according 
to the law of another state. The 
will here expressly authorized 
the trustee to invest in securi- 
ties under the provisions of the 
statute of New York regulating 
the investment trust funds. 
This, with other factors present, 
Satisfies the court that the trus- 
tee was authorized invest in 
any securities lega for New 
York trustees and was to be 
guided by the laws of that state. 


As to the 6 mort 
defendants excepted, 
question that the trustee’s com- 
mittee. or at least a majority 
of the committee, were in a posi- 
tion of possible divided loyalty. 
They should have been in a 
position here they could act 
exclusively in the i of the 
trust without any possible con- 
flicting interest. The principle is 
the same both under our law and 
in New York. The fact that the 
adverse interest might have been 


very court 





of 





gages to which 


there is no 












; + rd ~+ 
interest 









he 


or tnat t 














finds no actual dis- 
honesty or failure to exercise 
honest judgment is of no mo- 
ment. There can be no divided 
loyalty or divided interest by a 
trustee. The rule is strict and is 
strictly a ] 1 








for 


thou 


AS 


ment 





would have 
rue. a higher 

reversed 
but 





ings 


a 


— 
“2 






City had charged that the by 
would drive realtors out of by 








S ] 
ness and would create a lawver 
monopoly. Carricks stateme: ] 
was as follows: I 






“The only business rea)toy 
will be driven out of is the 
tice of the law, for which. 
are neither qualified nor lice 
The sole purpose of the lay 
bill is to protect the public : 
legal matters. Past and preser 
litigation has proven that ur. 
skilled and unauthorized pe: 
who attempt to handle lez; 
matters have brought fina 
disaster and legal complica 
to the public. 











re 





“IT have examined the int 


ed Jaw, and can find no orm , 
visions or basis that would org 
vent a realtor from : 


collec cing 
rents or issuing a receipt. fu 
a statement is unfcunded a 
figment of someone’s imag.n 
tion. In fact, the bil! specifi 








reserves to the realtors all ri:ha 
under the present law rele:injg 


to their profession. 

“The sole purpose of the 
yers bill is to permit only 
sons who have been approve 
our Supreme Court to act 
represent other persons in 
matters. The public is ent-t 
to that protection. The law 
our state specifically pr 
that before any person can « 
legal instruments or practice 
they must not only possess s‘ri 
educational requirements, bi 
exam neg 

















must also pass rigid 

tions propounded by the Sig, 
preme Court. The realtors “s 47) 
group do not possess these qiia:3§p) 


fications, nor are they licesejme 
lawyers. 


“The requirement 


as 
of the 





for persons to be licensec cl 
realtors is upon a differexfb 
standard, and for other pur} a 
When John Public seeks a 

or signs a paper, he is ent 

to be represented by a pe 
qualified for those purpose 





trustee should not be held 1 
for abiding by the then cont 








ng decisions and for failir 
initiate litigation an att 
to secure ¢ 1 of those 

appeal 


cisions by 















higher ¢ to numbe 
however, >] 

in 1944, le 

cisions h Pen OVE 

the trustee is chargeable 
knowledge thereof. It can, tl 
fore, be surcharged on this 










Other points iised are 
red and sed on : 
co - 
s dc nog. 
act id or 2-H. 
ive 1 ynduct, the allow nt, 
insel fees to the trustee WH. 
ied. The allowance to Chmg.,.. 
S was also reasoi 40 ac 
rroper under the circ un® 





stances. 
Modified 
out costs. 





and remanded 
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DIGESTS OF RECENT OPINIONS 


1UNICIPAL LAW—NEGLI- 
GENCE—NUISANCE—A mu- 


ipality is not liable for 
=jigent omission to make re- 
rs but is liable for positive 
-feasance or active wrong- 
ig in discharging its duties. 
municipality is liable for 
feasance of its officers in 
performance of their pub- 
luties if the misfeasance is 
mitted or directed by the 
iicipality itself. 
lic officers have no protec- 
from the consequences of 
r misfeasance in the per- 
iance Of public duties. 
.a dangerous condition in 
ighway resulting from a 
ctural fault which could 
e been avoided by the ex- 
se of reasonable care and 
merely from ordinary wear 
stitutes a nuisance result- 
from positive misfeasance. 
icipality and its employee 
| liable for nuisance result- 
from negligent repair of 
walk. 
sted from an opinion by 
J. rendered Feb. 27 1951. 
ne Court. Milstrey v. Hack- 
and Fishbough. For 
ts—Ralph W. Chandless. 
dless, Weller, Kramer & 
attys). For respondents— 
F. Losche. 
itiffs sued for damages 
ijuries sustained by Mrs 
y when she fell on a side- 
Defendant municipality 
s director of public works 
igineer, Fishbough, were 
d with negligence and the 


ap- 


nance of a nuisance 
was a jury verdict for 
iffs which was affirmed by 
pellate Division and de- 
its obtained certification. 
Milstrey fell on Oct. 5 


her heel caught in a 
and depressed sidewalk 
The sidewalk had been 
cted of concrete. On Jan- 

1947, the defendant 


} en 












igh, acting for the City of 
isack, opened a portion of 
lewalk, dug a tren the} 
talled a conduit, 
‘avation, and then ur- 
the opened area with a 


] 


composition known 
yp” or “roadrite” 
disintegrated and 
i the adjoir y 








ained firm. The ulti- 
sult was ! 





the broken 





pedestrians using 
he case tried on the 


that blacktop i: 


r wac 
1 was 


to mending cor 
either because of S 


bility or negligence n 
york or both there was 
-e and breaking 

ich caused the injury 
as testimony that bls 
resistance an 
ity than concrete, th 















i€Ss 





use to patch concrete 
Structurally substandard. 

The jury could have 
found negligence ziving rise to a 
public nuisance. This would cer- 
tainly be so if the condition had 
existed from the beginning and 





it is none the less so because 
the nuisance did not materalize 
until later, if that was a reason- 
ably foreseeable eventuality. It 
was an affirmative act of wrong- 
doing grounded in negligent 
co ruction and a nuisance ac- 


tionable when special injury en- 
sued. A continuous threat to the 
public by an obstruction or 
dangerous condition in a high- 
way constitutes a common nui- 


sance, though dependent upon 
negligence. 
The common-law principles 


that a municipal corporation is 
not liable for passive non feas- 
ance or negligent omission to 
make repairs etc. but is liable 
for positive misfeasance, gener- 
ally classified as active wrong- 
doing, applies in New Jersey. 
Misfeasance or active wrongdo- 
is the doing of a lawful act 
unlawful manner, or the 
and injurious exercise 
f lawful authority. While a 
municipality is not generally 
liable for negligent acts of its 
agents or officers in their per- 
formance of public duties, it is 
liable if the misfeasance is com- 
mitted or directed by the muni- 
cipality itself. Such is the case 
here. 

A municipality is not answer- 
able for damages caused 
road falling out of repair for this 
passive misfeasance. But 
here, the condition is 
structural fault which 


ing, 
in an 
wrongful 
O 


ac 
as 






t( 
) 















exercise of reasonable care and 
is not the normal incident of 
wear and tear, the resulting 
da a nuisance 
re ng from the municipality‘s 
positive misfeasance for which it 


is liable. 

On the proofs, ‘he jury could 
l apparently did, that 
was performed under 
supervision 


wiltn 


find, as it 
the work 
municipality's 
and in accordance 
The misfeasance we 


its 
j 
i 


+ 


policy iS S 
nder the law in this state, 
lic officers h no protec- 

from consequences 
their misfeasance in the perfor- 
nce their public duty, as 
distinguished from a mere negli- 
ent omission nonfeasance. 
The performance of the work 
was under Fishbough’s direction 


ave 


the of 





ot 


or 


nd he is therefore also liable 
) he nuisance created by his 
hand 

Affirmed. 


Case, J dissenting holds: The 
do not establish any ac- 


wrongdoing. They not 


proois 


do 
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LEGISLATIVE NEWS 


EXECUTIVE 
Governor Driscoll has sent the 


following nominations to the 
Senate: 
RICHARD HARTSHORNE, of 


East Orange, to be Judge of the 
Essex County Court, to succeed 
himself. 

JOSEPH E. CONLON, of South 
Orange, to be Judge of the Essex 





County Court, to succeed him- 
self. 
JOHN O. BIGELOW, of New- 


ark, to be Judge of the Superior 
Court, to succeed himself. 

JOHN M. BODINE, of Wash- 
ington, to be County Clerk of 
Warren County, to succeed Ram- 
sey Reese, deceased. 

EXECUTIVE SESSION 
In Executive Session of the 
Senate the following nomination 
was confirmed: 

JOHN D. COLLINS, of Morris- 


@ 


town, to be County Prosecutor 
of Morris County, to succeed 
himself. 

The following are synopses of 
bills introduced in the Legis- 
lature: 


SENATE 
S-154 Summerill. To make pul- 
monary dust diseases compen- 
sible under the Workmen’s 
Compensation Act; regulates! 
compensation theretor. 





S-178 Clapp. To se from $8.00 
to $15.00 the nount included 
as board lodging in the 


under 
Compensation 


definition of “wages” 
the Workmen’s 
Act. 

S-179. Clapp. To make it clear 
that a corporation may change 
the number of its outstanding 
shares of stock 
into a number of 
shares of such class. 

S-187 Sharp. To provide that re- 


of any class 


SP eee 
differen 


























views of county tax equaliza- 
tion tables shall be completed 
by Septemb 10th instead of 
June 10th 
S-188 Mathis. To provide for the 
establishment of a district 
court separate from the county 
court in sixth class counties 
bordering Atlantic 
Ocean. 
establish any negligene in re- 
piacing the bz: urface, but 
nly negligence ilure to re- 
the condit arose 
Only p ligence 
Was eStablishe the 
municipality 
The old law im- 
munity from lages arising 
out of niglige rf 
a public duty yeen modified 
so as to render the municipal 
corporation liable for active 
wrongdoing, but has not been 
modified as t the employee 
through whom the municipality 











accomplishes ault. A mu- 
nicipal employee » innocently 
complies with h duty to his 
employer and harges his 
duties as directed, is not liable 
for damages resulting from such 
discharge of his duties. Since it 


municipality 
which was 

was itself 
wrongdoing 
direction there- 


was found that the 
was liable, implicit in 
a finding that the 

guilty of the 
by reason of 


. . . ° + . 
of, it is inconsist that Fish- 
bough, who must therefore have 
been merely carrying out his 


the behest of his 
be liable. 
liable if he 


public duti 
employer, should 
Fishbough would be 





aioU 








had been acting outside his 
authority or committed an in- 
dependent misfeasance but then 
the municipal could not be 
found liable. T well establish- 
ed public policy is to protect 
public employees from personal 
liability for acts performed in 
the discharge of their public 
duties in accordance with the 
directions of their municipal 


employer and this should have} 
been followed here. 

And there was error in the| 
refusal to charge the defendant’s | 
request on the question of con-| 
tributory negligence. 

Justice Oliphant and Justice 
Wachenfeld concur in the dis- 
sent. 


S-211 Hull. To provide for a 
State income tax on corpora- 
tions with a net profit of $10,- 

_— 
000 or more. 
ASSEMBLY 

A-20 Cavinato. To provide unem- 
ployment compensation cov- 
erage for all employees: elim- 


inates the “4 or more” em- 
ployee provision. (Jud.) 
A-164 Wegner, To make it un- 


necessary for a guardian to be 
appointed for personal 
estate of a minor child where 
the estate does not exceed $1,- 
000. (R & A. of L.} 

A-507 Friedland. To provide for 
coverage under the Workmen’s 
Compensation Act for “casual” 
employees. (L. & I.) 

A-512 Saiber. To provide for a 
marital exemption from in- 
heritance taxes for the surviv- 
ing spouse of a decedent pro- 
vided that such exemption 
shall not exceed 50% of the 
value of the net taxable estate 
of the decedent. (Appro.) 

A-536 F. Thompson. To permit 
married women to join as 
plaintiffs in actions for dam- 
ages to the persons of their 
husbands and recover for 
loss of consortium. (R. & A. of 
L.) 

A-553 Saiber et als. To set up a 
procedure for the punishment 
of the unauthorized practice 
of law. (Ways & Means) 

A-539 Krawczyk. To provide for 
the distribution of the Revis- 
ed Statutes to veterans of the 
armed services, including 
those of the present emergen- 
cy, upon admission to the bar. 
(Vets. Affs.) 

A-597 Pike. To prescribe the con- 
tents of official certificates of 
searches for municipal liens 
(Munic.) 

A-612 Shershin. To put a limita- 


the 


te 
vO 


tion upon the time when a 
state tax debt shall remain a 
lien upon the property of a 
taxpayer. (Tax.) 

A-613 Shershin, (Companion 
Bill to A-612); concerns the 
time limitation of the effec- 
tiveness of state tax liens. 
(Tax.) 


4-614 Shershin. (COmpanion 
Bill to A-612); concerns taxes 


imposed on foreign corpora- 
tions. (Tax) 
A-615 Shershin. ‘Companion 


Bill to A-612):; concerns finan- 
cial business taxes. (Tax.) 
A-616 Shershin. (Companion 
Bill to A-612); concerns corp- 
oration franchise taxes. (Tax.) 
A-617 Stewart. To provide for an 


additional $15. filing fee in 
matrimonial cases to be re- 
funded if the action is dic- 


continued before trial. (Jud.) 


Evening of Entertainment 
and Instruction Planned 
Fer Essex Bar Meeting 


The regular monthly meeting 
of the Essex County Bar Associa- 
tion will be held on Wednesday, 
March 14, 1951, at the Robert 
Treat Hotel, 50 Park Place, New- 
ark, New Jersey. The meeting 
will be held at 8:00 p.m. and will 
be preceded by a dinner at 6:30 
p.m. at the cost of $3.00 per per- 
son. 

At this meeting there will be 
presented original skits and en- 
tertainment by members of the 
New York County Bar Associa- 
tion. The program will include 
an original skit written by Fed- 
eral Judge Knox satarizing law- 
yers seeking references in his 
chambers. The program also fea- 
tures a lawyer-magician (who, 
probably because of his addi- 
tional skill, knows how to get 
the references) and _. original 
songs and parodies. 

In addition to the foregoing, 
Officers and Directors of the New 
Jersey State Bar Association will 
discuss the new Unlawful Prac- 
tice of the Law and Civil Penal- 
ties Bill and there will be cur- 
rent case comments. 

Newly admitted members of 
the bar from this County have 
been invited to this meeting. 

The annual dinner of the Es- 
sex County Bar Association will 
be held at the Hotel Astor in 
New York on Saturday, May 12, 
1951, at which dinner the Bon 
Ton Repertory will perform. 


Announcements 


Robert D. Gruen announces 
his association with the law firm 
of Draesel and Dorfman for the 
general practice of law at 41 
Main Street, Hackensack, N.J. 


Gilhooly & Yauch announce 
the change of their firm name 
to Gilhooly, Yauch & Fagan with 
offices at 11 Commerce Street, 
Newark. 


| MEEKS, MIELE & CO. 


Certified Stenotype 
Reporters 
MILITARY PARK BUILDING 
NEWARK 2, N.J. . 


GENE2 AL REPORTING 
HEARINGS 
DEPOSITIONS 
MArket 3-1778 
OR 3-9130, PL 4-0016 
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sion privileges expire, 0 
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Our New Federal District Chief Judge 


The designation of Judge Phillip Forman as Chief Judge for 


the United States District Court for New Jersey is a happy 
augury for the progressive administration of justice in the fed- 
eral courts of this state. Recently named to succeed Judge Guy 
L. Fake, who retired after long and honorable service as Chief 
Judge, Judge Forman has a rich background as a federal jurist 
tor the past 19 years. During this period, he has presided over 
many important and difficult federal cases and has earned a 
notable reputation for character, learning and hard work. He is 
regarded as one of the outstanding federal district judges in the 
Country. One is impressed by his self-effacing modesty and his 
impartial courtesy and considerateness. Yet he is firm where 
principle and progress are concerned. The bench and bar of New 
Jersey are justly proud to be able to claim him as one of 
their own. 

Improvements in Federal District Court Practice 
The federal judges for the New Jersey district have pro- 
mulgated two new rules in substitution of Rules 7 and 9 of the 
General Rules of Court and an amendment to Rule 10. The changes 
should result in some marked improvement in the practice and 
procedure in the federal courts of the state. The new rules and 
the amendment are set forth in other columns of this issue of 
the Law Journal. New Rule 7, providing for motions and argu- 
ments includes some particularly noteworthy features: 

1. Henceforth, the government, when it appears as a party in 
civil cases, will be accorded the same treatment as any other liti- 
gant in the matters of proceeding with cases as reached on the 
calendar, assignment of cases, and convenience of litigants, coun- 
sel and witnesses as to place of trial 

2. The new method of allocation of cases by the clerk provides 
insurance against any possibility that litigants cr counsel would 
seem to be in a position of picking the judge to preside over 
particular cases. 

3. The new system for presenting and hearing motions 
should provide for a more efficient and expeditious handling of 
such matters. The former practice, whereby one judge was assign- 
ed to hear motions for a term and then re-assigned to try cases, 
caused innumerable delays to litigants and imposed an extra 
burden on the judge who frequently had a number of motions 
left for disposition upon his reassignment to the trial of cases. 
Henceforth, it will be the general practice to make such motions 
and applications to the judge to whom the case has been as- 
signed. Such judge will also hold the pre-trial conference. Not 


only will this change help to equalize the judicial work-load 
but it should make for more efficiency in that the trial judge 


will be familiar with all the phases of cases to be tried before him. 
Much time and effort that heretofore were consumed in acquaint- 
ing a number of judges with the facts or issues of a particular 
case will now be saved. 

The amendment to Rule 10 requires the filing of trial memo- 
randa at least 48 hours before the assigned trial date so that the 
judges may be better informed as to the issues of law and fact 
that may be involved. Thus, a practice that has been followed 
by experienced and able lawyers heretofore becomes a_ proper 
requirement of all counsel in the federal courts. 

These changes have as their prime purposes the expedition 
of cases, cutting down the heavy federal calendar and better 
serving the ends of justice. They have been in effect for some 
time in other federal jurisdictions and in our own state courts 
and have proved most beneficial. 

Former Chief Judge Guy L. Fake, Chief Judge Phillip Forman 
and their colleagues, Judges William F. Smith, Thomas F. Meaney. 
Thomas M. Madden and Alfred E. Modarelli, deserve the gratitude 
of the bar and litigants in their courts for the initiative and 
cooperative effort in improving the procedures evidenced by the 
promulgation of the new rules. 


State Bar Americanization Committee Heard 
on Radio 


John H. Yauch, Jr., President of 
the New Jersey Siate Bar Asso- 
ciation, who delivered the prin- 
cipa! address. 

In his talk, Mr. Yauch called 


The Americanization Commit-: 
tee of the New Jersey State Bar 
Association presented a 15-min- 
ute talk on “Americanism” over 
Radio Station WNJR from 8:15 | the attention of his radio audi- 
p.m. to 8:30 p.m. on February ence to, the fine work the Legal 
12th. 'Aid Committee and the Ameri- 

Stephen J. Magura, Chairman |canization Committee of the 
of the Americanization Commit- |State Bar are doing in New Jer- 
tee of the State Bar, introduced | sey. 


Clapp Named Dean of 
Rutgers Law School 


Law Journal Editor Has 
Excellent Background 
and Experience for 

New Post 





Alired C. Clapp of Montclair, 
State Senator from Essex Coun- 
ty, and Editor of ihe New Jersey 





$\ ‘ 
Qh. 


Hon. Alfred C. Clapp 
Law Journal has been appointed 
dean of the Rutgers University 
School of Law in Newark. 

Senator Clapp, now an asso- 
ciate professor of law in the 
School of Law, will begin his new 
duties on July 1. He will suc- 
ceed George S. Harris, who will 
become Dean Emeritus on June 
30. Dean Harris has been on 
leave of absence since Septem- 
ber 1. Clapp will also be in 
charge of the South Jersey Divi- 
sion of the Law Schoo] at Cam- 
den. 

“Rutgers University is ex- 
tremely fortunate in securing 
the services of Senator Clapp as 
dean of the State University’s 
School of Law,’ Dr. Clothier. 
President of the University said. 
“Senator Clapp’s scholarship is 
well Known and widely respect- 
ed. He the President of the 
Essex County Bar Association 
and very active in the New Jer- 
sey State Bar Association. 

“As a member of our faculty 
he already familiar with the 
problems and the 
school. He is thus in a unique 
position to provide leadership in 
the continuing task of building 
up the Law School and making 
its services available to the New 
ersey bench and bar. 
jator Clapp has been teach- 
w since 1922 when he join- 
ed the faculty of the Mercer 
Beasley Law which was 
subsequentivy merged with the 
University Newark Law 
Schcol, predecessor of the Rt 
cers School of Law. He !} 
served as a _ Visiting 
professor at the New Y 
versity Law School. 

Born in New York City in 1903. 
Senator Clapp was educated in 
the public schools of East 
Orange, the University of Ver- 
i the Harvard Law 
received law de- 
cree from t latter institution 
in 1927 and began the practice 
of law soon after. He is a coun- 
sellor-at-law of the bar of New 


Jersey and plans to continue his 


is 


1S 


needs’ of 











ing 1 


ot 











mont and 
School. He 


his 


he 


practice 
In addition to being editor of 
our Jouranal Senator Clapp is 


the author of “Wills and Admin- 
istration in New Jorsey ,” a five- 
volume work published in 1950. 
and of numerous papers in other 
legal periodicals. 

He served as deputy surrogate 
of Essex County from 1933 to 
1947 and in the latter vear was 
elected to the State Senate. He 
was a delegate to the New Jersey 
Constitutional Convention held 
the State University in 1947 
and in 1944 had been of counsel 
the Legislature in the pre- 
paration of the proposed con- 
stitution rejected that year in 
popular referendum. 

He was a reporter for the New 
Jersey Supreme Court in draft- 








at 


to 








VOICE OF THE BAR 
COMMENT AND CRITICISM INVITED 





A Letter from the President 


Editor 
New Jersey Law Journal 
Our Association, in the last 


several years, has sponsored the 
introduction of a Civil Penalties 
Bill to contro] the unauthorized 
practice of the law. Thus far, our 
efforts in that direction have 
failed, primarily because lawyers 
both in and out of the Legis- 
lature, have either not given 
active support or have actually 
opposed us. 

It appears that many lawyers 
are disinterested and feel that 
legislation will not cure the evil. 
We agree that the improvement 
of relations between the public 
and the Bar is advisable so that 
the public are convinced that it 
is to their interest to consult a 
lawyer with reference to legal 
problems. However, we belive it 
is essential that we have some 
way of curbing selfish interests 
that carry on_ unauthorized 
practice of law to the disadvant- 
age of the public which tends to 
adversely affect the public’s re- 
spect for the law. Unauthorized 
practic tends to degrade our pro- 
fession and we should consider 
this subject of vital importance. 





Lasher Urges Legislators 
To Enact Unauthorized 
Practice Bill 


T. Lasner, 


Milton Chairman 
of the Unauthorized Practice 
Committee of the New Jersey 
State Bar Association, made the 
following statement at the Le- 
gislators’ Dinner. at Trenton, 


Monday night: 

f the public it to be protected 
from laymen untrained in the 
law who seek to ccunsel and ad- 
vise them on legal matters, it is 
highly imperative that the un- 
authorized practice bill, spon- 
sored by the New Je.sey State 
Bar Association, ve enactea at 
this session of the Leyislature. 

The importance of this bili is 
outlined in the statement which 
accompanies it which d. 
cl ‘This bill protects the 
public from deception and ex- 
ploitation by untrained and un- 
supervised laymen who inexpert- 
lv attempt to practice law. be 


guile unsuspecting persons into 


» 


and 


clares: 





availing themselves of their ser- 
vices. charging therefor and 
cause needless litigation.’ 


“It is similar in pattern to the 
many statutes now on our books 
which protect arenitects, doctors, 
dentists. engineers and other 
professions and occupations. 

“The bill in principle does not 
differ from the very bill under 
Which realtors for many years 
have restricted the conduct of 
real estate business to those li- 
censed by the state for this work. 

“The proposed bill will not add 
millions of dollars of unnecessary 
legal expense but in the long run 
will save the public millions of 
needless litigation 
caused by imprope: legal advice 
It will restrict the practice of the 
law to those who are trained in 
that profession, constantly sub- 
jected to supervision by the 
court and liable for civil damage 
suits if through carelessness in 
the giving of bad advice their 
clients suffer financial damage. 
It also will preserve the inde- 
pendence of the bar an es- 
sential part of the fine new ju- 
dicial system which was estab- 
lished by the 1947 constitution 
and is now operating with such 
great success for the benefit of 
the entire public.” 

It is not our primary purpose 
to protect the lawyer. Funda- 


dollars in 


as 








ing rules of civil procedure now 
in use by the State’s courts and 
is chairman of the Advisory 
Committee on Revision of Sta- 


itutes now engaged in revising 


many of the statutes of New 


Jersey. 


of the State Bar Association 


mentally, as officers of the c 
we are charged with the b 
responsibility to protect the | 
lic from those who, untraine: 


the law, attempt to do illeg’ 


those things which they are 
trained to do. 


Preliminary educational 


quirements to study law | 
been greately increased. L 


school studies have been n 
more difficult. The standard 
ethical conduct required by 
Bar have been increased, 

the enforcement thereof m: 
Stricter. This was all done 
make the lawyer increasi 
capable of fulfilling a pub 
trust. Our profession has acce 
ed these additional requirems 
as being in the public inte: 
and it is only proper that 
law, those untrained in the 

be prohibited from practicin 


The realtor interests char: 


erize the Unlawful Practice 
the Law Bill as the “Lawy 
Monopoly Bill”. That term 
taken on a sinister aspect. 
course, in fact, the practice 
the law being directly connec 
with the public interest i 
natural and honest monopoly 
is because of that fundame 
that our profession is sub 
to direct supervision under 
code of ethics by the court. 


Tnose who are loudest in t} 


objection to Civil Penal! 
Bill, namely, 


enacted the 


our 
the 
“Realtor’s Mono} 


Bill’, under which the untrai 
in the realtors’ field are | 
hibited from engaging in 


real estate business. I believe 
ethical realtors of this State 


not object to the legal profess.o 
the iz 
sponsible realtor that is obje 


being protected. It is 
ing. 

Practically every business 
other profession have t 
of a regulatory statute. 
laws were enacted because 
who sought the enactment ¥ 
united. Acting through th 
State associations and Cot 
units, they were able 
to the attenti of the Legi 
ture and the Governor, the n 
for this legislation. They n 
shalled their forces to bring 
atest possible influence 
favor of the legislation, bott 
Trenton and _ throughout 
State 

Have We lawyers been as & 
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gr 


ent in our advocacy of our 
authorized Practice Bill? H 
we lawyers, both in and ou 


the Legislature done all wec 


to promote the enactment 
this bill? 
We as lawy know the ( 





is 200d legisla? 
were enacted. 
wishing will not make it 
We must work for and 
must work I ask e' 
lawyer, every county associat 
individually go to work 
the enectment the Bill. C 
tact your legislator and po 
out the re@sons we 
to this leg s ation. and why 
in the cublic interest. If you « 
not personally contact your 
islator, write to him. I am 
formed bv the Assembly 
who have sponsored our Bill 
they receive a great deal of! 
from opponents, primarily ! 
tors. It is absolutely esse! 
that we also write to our le 
lators. 

Under the sincere leader 
of Milton T. Lasher, Esq. 
Chairman of the State Bar C 
mittee to Prevent Unlaw 
Practice of the Law, we are 
erting all our effcrts to ob 
the passage of this bill. The 
ficers of the State Bar Asso 
tion will continue to do all ' 
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We wish it 
it 


Vasa 
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to e 
of 


can at Trenton. Will the lawy' 


of this State support us? If thé 


will, we can be successful. 
John H. Yauch, Jr. 
President. 
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Income Taxes — Qu 


tt 


estions and Answers 





By G. Norman Widmark 


CHARITABLE coneemsureons| 


1. Q. Are all gifts to needy indi- 
viduals and organizations con- 
sidered as 
tiens and as such deductible? 

A. No, the gift must be made to 

an organization of a type de- 
scribed in Section 23 (0) of the 
Code. Some of the more import- 
ant of these organizations are: 
religious, charitable, education- 
al, scientific, or literary organi- 
zations, provided such organiza- 
tion is not operated for personal 
profit or to influence legislation. 
Gifts to organizations not qual- 
ified under Section 23 (0) or 
gifts to individuals, however de- 
serving, are not deductible. 
2, Q. How can you tell whether 
the organization to which 
have made a gift is qualified un- 
der Section 23 (0) of the Code? 

A. The Treasury Department 
publishes a list of such organiza- 
tions in booklet form which can 
be obtained from the Superin- 
tendent of Documents. Such in- 
formation is also available at the 
local‘Collector’s office. If the or- 
ganization is not on the Treasury 
Department list, you may still be 
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charitable contribu- 


you | 


entit'ed to the deduction. How- 
ever, in such case, you will have 
to prove the status of the organ- 
ization. 

3. Q. Is there any limit to the 
amount of charitable contribu- 
tions that can be deducted in any 
one year? 

A. Yes, individuals are not al- 
lowed to deduct more than 15% 
of their adjusted zross income. 
'4. Q. If an individual makes 
charitable contributions totalling 
more than 15% of his adjusted 
gross income, what happens to 
the excess? 

A. The excess is disallowed and 

is never deductible. 
5. Q. If a contribution is made to 
a charitable organization in pro- 
perty rather than in cash, how 
do you figure the amount of the 
deduction? 

A. The fair market value of 
the property thus given is de- 
ductible, regardless of the cost 
of the property to the taxpayer. 
Moreover, the taxpayer does not 
realize gain or loss on the differ- 
ence between cost and the fair 
/market value of the property. 
Under these circumstances a 

taxpayer can afroid to be gen- 
erous. For example: Suppose he 
gives to charity property which 
cost him $10. and the property 
has a fair market valve of $100 
jat the time of the gift. He will 
pet a deduction for $100 without 
being taxed on the $90 difference 
between his cost and the amount 
of the deduction. 

TAX PAYMENTS 

1. Q. Today, individuals are cal- 
led upon to pay taxes of all types 
and descriptions. Can payment 
of any. such taxes give rise to a 
Federal Income Tax deduction? 
| A. Yes, but there are three 
eeneral requirements to be met: 
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a. The tax must be of a type 
specified in the statute. 

b. The tax must have been im- 
posed upon the taxpayer for 
whom the deductiscn is claimed. 

c. The tax must have been paid 
or the liability therefore incur- 
red by the taxpayer for whom 
deduction is claimed. 

2. Q. What types of taxes does 
the statute allow you to deduct? 

A. Generally all taxes paid to 

States or political subdivisions 
thereof, except estate, inherit- 
ance, legacy, succession or gift 
taxes. Assessments for local 
benefits are not deductible if 
made for improvements which 
tend to increase the value of the 
property. Nor are auto inspection 
fees, hunting or dog licenses de- 
ductible. Some deductible taxes 
are: Real estate taxes, state in- 
come taxes, UCC payments to 
the state, automobile registra- 
tion and drivers license tax, 
some state gasoline taxes, sales 
or cigarette taxes. Federal ex- 
cise taxes are not deductible. 
3. Q@. What is meant by the re- 
quirement that the tax must 
have been imposed on the tax- 
payer for whom the deduction is 
claimed? 

A. An example will illustrate: 

State gasoline taxes or cigarette 
taxes are only deductible where 
the law levying such tax imposes 
the tax on the consumer and not 
on the retailer or if the tax is 
separately stated to the consum- 
er. In N.J. the state gasoline tax 
of .03 per gal. is imposed on the 
consumer. Therefore it is deduct- 
ible. The law levying the NJ. 
cigarette tax of .03 per package 
was amended on July 1, 1950. It 
imposed the tax on the consum- 
er for the first time. Hence, any 
taxes paid thereafter are deduct- 
ible. Real estate taxes are de- 
ductible however, even though 
there is no personal liability for 
the tax on the land owner. 
4. Q. What is meant by the re- 
quirement that the tax must be 
paid or liability therefor incur- 
red by the taxpayer for whom 
deduction is claimed? 

A. Taxes paid for another are 
not deductible either by the per- 
son paying the tax or by the per- 
son for whom the tax is paid. 
INTEREST 
1. Q. When is interest deductible? 

A. Interest deductible, even 
though it is paid on a personal 
indebtedness, if the following re- 
quirements are met. 

a. An actual 
exists. 

b. The indebtedness is that of 
the taxpayer. 


is 


indebtedness 


c. The indebtedness was not 
incurred to purchase certain 
securities the income of which 
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is wholly exempt from federal 
income tax or to purchase single 
premium life or endowment in- 
surance. 

2.Q. If a taxpayer buys on “the 
installment plan,’ are his inter- 
est charges deductible? 

A. Unless the taxpayer can 
show what part of each payment 
is interest, he will not get a de- 
duction. It is not enough to show 
that the aggregate installments 
exceed the cash sale price. He 
must prove that the excess was 
“interest.” 

DEPRECIATION 
1. Q. What is depreciation? 

A. It is an allowance granted 
with respect to business or rent- 
ed property having a limited use- 
ful life. The taxpayer’s cost is 
returned to him through the de- 
preciation allowance over the 
useful life of the property. 

2. Q. How is the useful life of 
property estimated? 

A. The facts in each individual 
case must govern. Bulletin F, 
published by the Bureau of In- 
ternal Revenue, lists the useful 
life of most types of property. 
It should be consulted as a guide 
in every case, but should not be 
applied arbitrarily. 

3. Q. Who is entitied to the de- 
duction for depreciation? 

A. The person who suffers an 
economic loss due to the exhaus- 
tion of the property. This will 
usually be the owner. However, 
in the case of leasehold improve- 
ments made by the lessee, the 
lessee and not the lessor, is en- 
titled to the deduction. 

4. Q. Upon what basis is depre- 
ciation taken? 

A. Depreciation is taken on the 

adjusted basis used for comput- 
ing gain on a sale. 
5. Q. Suppose a taxpayer has 
failed in past years to deduct 
for allowabie depreciation. Can 
he now take advantage of his 
prior failure to take the deduc- 
tion? 

A. No. Section of the 
Code provides that the taxpayer 
is charged depreciation 
each year, if it is properly allow- 
able, whether or not he claims it 


23 (1) 


with 


By: Samuel J. Foosaner 
PROFESSIONAL EXPENSES 
1. Q. What are some of the usual 
deductions of lawyers and pro- 
fessional men generally. 

A. Generally, the scope of de- 
ductions in professional practice 
include all those items in con- 
nection with the earning of fees 
and the conduct of such practice. 
Regulation III, Seciion 29.23 (a)- 
5, gives the following explanation 
of deductible expenses: 

“A professional man may 
claim as deductions the cost of 
supplies used by him in the 
practice of his profession, ex 
penses paid in the operation 
and repair of an automobile 
used in making professional 
calls, dues to professional so- 

and subscriptions to 
the rent 


e COs 


n 
ai 


cieties 
professional journals, 
paid for office rooms 
of the fuel, lis water, 
phone, etc. such offices, 








tele 





used in 


and the hire of office assist- 
ants. Amounts currently ex- 


pended for books, furniture and 
professional instruments and 
equipment, the useful life of 
which is short, may be de- 
ducted.” 
2. Q. Are sums expended for ex- 
tra curricular courses in profes- 
sional practice deductible? 
A. No. Under the prevailing 
tax law, it is felt, however, that 


where it can be shown that 


course will serve to definitely ir 


crease the practitioner’s inc 
a good cause for disputing 


Commissioner’s position exis’s, 


ENTERTAINMENT EXPENSI 
1. Q. Are entertainment expe: 
deductible? 

A. Yes, if such expenses are 
curred in connection witI 


trade or business, are made -fo; 


the purpose of promoting 
business, and do in fact ten 
increase business. 

2. Q. What disputable types 


entertainment expenses. |} 
been held deductible by 
Courts? 


A. Sums expended for: The: 


tickets, night clubs, meals ce: 
try club costs, flowers, anc 
proportionate part of those 
countered in connection 
business-pleasure trips. 
TRAVELING AND AUTOMOB 
EXPENSES 

1. Q. What expenses of trave 
are deductible? 

A. Train or plane fares, t 
cabs, meals, lodging and tips. 
2. Q. What requirements mus 
met before such traveling exp 
ses are deductible? 

A. They must be paid or in 
red in a trade or business w 
the taxpayer is away from hi 
Broadly, this means a trip 
over night or a longer period 


3. Q. Would it make any difi 


--9 


ence in Question +2 whether 
taxpayer is an employer or 
employee? 

A. No. 


4. Q. Suppose the taxpayer d 


not stay overnight. Are any of 
traveling expenses deductible 

A. Yes, he may deduct for 
tual transportation expenses 
not for meals or lodging. H 
ever, if the taxpayer is an 
ployee, his expenses are dedi 
ible only in computing net 
come, not in computing adju: 
gross income, except if he is 
imbursed by his einployer 
such expenses, in which case 
reimbursement must be inclu 
in his gross income. 

5. Q. Are commutation expe! 
deductible? 

A. No. 

6. Q. Are automobile expe! 
deductible? 

A. Only if the automobil: 
used in a trade business 
for the production of income 
for the management, conse! 
tion or maintenance of inc 
producing property. 

7. Q. How is the deduction c: 


or 


puted if an automobile is us 


partly for business purposes 
partly fer personal use? 

A. An allocation must be n 
based on the respective use 
which the car is put. This all 
tion can be based upon the ac 
expenses and depreciation of 
car or upon a fixed cost per: 


ay XO wl 
\ iit. 


2 N 
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standing. 
Courts. 
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NATIONAL NEWARK & 
ESSEX BLDG., 


NEWARK 2, N. J. 
Tel. MArket 3-2200 


Prompt — Accurate — Reasonable 
ABSTRACTS or proceedings in Superior and United State; 


CERTIFICATES of regularity of proceedings or corporat: 
SEARCHES in Superior Court of New Jersey and United States 


INFORMATION and forms in any of the departments 2: 


THE STATE CAPITAL TITLE & ABSTRACT CO. 


TRENTON TRUST BLDG. 
TRENTON 8, N. J. 
Tel. TRenton 8439 
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SUPERIOR COURT OF NEW JERSEY 
CHANCERY DIVISION, ESSEX COUNTY 
Docket N C-369-50 
CIVIT ACTION 

( 


sTATE OF NEW JERSEY OF NEW JPRSEY STATE OF NEW JERSEY 
EPARTMENT OF STATE TMENT OF STATE DEPARTMENT OF STATE 

FIC. OF DISSOLUTION I ATE OF DISSOLUTION CERTIFICATE OF DISSOLUTION 
chom these vresents may come, [| t chom these presents may. come, ¢ aii tu whom these presenta may come 
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EASTER RECESS ORDER 


Essex Weekly Call 
SUPREME COURT OF NEW JERSEY 
862S 2266S 9615S - 99 

2293S 2604C 1063S 1087C 1120¢ 1177s 
1286S 1319S 13395 
1343C 2610C 1422S 1444c¢ 1469s 1486C 
1518C 1528C 1766C 1562C 1626C 
1725S 1829C 1901S 2100C 1748s 
1786C 1800S 1834C 1851S 1852S 
1910S 2060S 1913C 1951C 2143s 


Hudson Weekly Call 


the Appellate Division of the Superior Court will 
hear arguments on Monday, ™ 


eee 


Judge Proctor’s — 
212 





1 
Pursuant to the order of WILLIAM HUCK, 
> of the County of Essex, 








to exhibit to the. subscriber under 





|mands against the estate of said deceased, 


LEGAL REGISTRY 
for STENOGRAPHERS 
Call MI 2-3355 


for the right legal steno 
SELECTIVE PLACEMENT 
EMPLOYMENT AGENCY 
17 William St., Newark 











NORMAN N. POPPER 


REGISTERED PATENT 






17 Academy St., Newark 2, N.J. 
Mitchell 2-1406 


Services available to attorneye only 











TO LAWYERS ONLY: 


WHEN YOU NEED 


A case in point ($5 per potnt), a 
memorandum of law, a legal opinion 
or an appellate brief... 


SAM WEISS 


LEGAL CONSULTANT 


HTLE INSURANCE 


W; offer the service of a sound NEW JERSEY 
company engaged in the examination and insur- 
ance of titles to real estate in New Jersey. 


LAWYERS-CLINTON TITLE INSURANCE 
COMPANY OF NEW JERSEY 
A New Jersey Corporaticn—ORGANIZED 1928—Serving New Jersey 


7 NELSON PLACE Opp. Essex County Hall of Records NEWARK, N. J. 
Rates on Request 

















Mitchell 2-7875 

































WANT 
SOMEONE 
LOCATED? 


TRACERS CO OF AMERICA 



















‘Passaic County Pretrials 


BEFORE SUPERIOR COURT JUDGE 
SON 


ROBERT H. DAVID 


Monday Tuesday 
Mar.12 Mar. 13 
525 859 
609 984 
802 1000 
838 881 
852 908 
854 910 
880 915 
898 932 
947 944 
962 903 
985 929 
990 295 
996 885 
1004 981 
1022 1005 


BEFORE SUPERIOR wl JUDGE 
DONALD M. WAESCH 


Wednesday 


Mar. 14 Mar. 15 
“?’ TRIALS 
10 A.M 
905 564 
906 $30 
907 $34 
t 11 A.M 
987 902 
856 1025 
943 1042 
at 12 Noon 
982 1039 
1050 917 
1052 1054 
t 2 P.M 
948 925 
1014 956 
1015 967 
3 P.M 
1043 993 
1047 973 
1051 975 


PRE TRIALS 


Thursady 


Friday 


Mar. 16 


534 
998 
1008 
988 


1030 
1053 








Mar. 12 Mar. 13 Mar. 14 15 
Monday Tuesday Wednesda ; Thursday 
529 3 804 
976 911 997 
860 1003 957 
11 A.M 
711 1046 994 
995 897 961 
946 8 904 1026 
12 Noon 
708 913 964 
709 919 977 
759 931 1041 
at 2 P.M 
768 942 978 
652 955 1028 
870 1049 991 
641 912 1044 
818 916 1040 
887 936 1055 
BEFORE COUNTY JUDGE 
LOUIS V. HINCHLIFFE 
PRE TRIALS 
Monday Tuesday Wednesday Thursday Friday 
Mar.12 Mar.13  Mar.14 Mar.15 Mar. 16 
10 A.M 
569 751 928 954 980 
703 888 930 960 1027 
767 889 937 966 1031 
at 11 A.M 
815 893 940 971 1033 
817 §94 1029 9R3 1034 | 
568 895 941 974 1035 
at 12 Noon 
846 896 945 1012 1036 
891 899 1010 963 1037 
892 900 949 986 1038 
at 2 P.M 
931 901 950 979 999 
816 909 951 989 1001 
582 914 1045 992 1023 
at 3 P.M 
970 921 953 1002 1006 
1024 924 1009 1032 1007 
614 926 1011 1021 1048 
LEGAL NOTICES 
Date Maret 151 
ESTATE Of MANTHO PROKOP RAO 
tlse) Know: MAXTRO PF RAPO, de 
eased 
Pursuant to the order of WILLIAM HUCK, 
ir., Surrogate of the County of Essex, this 
jay made, on applic atio n of the — 
wd Adu said ease 





wot! ve is her oh ry xive n “to the creditors of said 


ceased, 
oath or affi ition 
iguinst the 


six months Prats 
frum 


turever barred 


id ex! ibit: to the 


“this date. 
prosecuting of 
ng the same avainst the sulsscriber. 

ERAKLY 


ADAM 


ABRAM WAKS ey 
tH Vashingtor 
P son N 
J Mar. S 22, 29, Apr. 5 
Dated: M 
ESTATE NI ViCBLLA PERNA’ 


is MARIA NEVICELLA Ph 


q i 
Pursuant to the order of W iL LI Aa HUCK 
of the Count 
made, on vd: appli 
signed, Administr T 
given 


Jr., Surrogate 


is hereby 
deceased, 
oath or 
mands against 


within six months 
will be forever barred 


recovering 


VINCENZO 
Us Runes ene 


s ARISTIDES 


TD 
HARRY K 
K. PAPPAS, 








to the r itors 
to exhibit to the i 
affirmation, 


their 
estate of d 
from this date, 








of Essex, 
n of the under- 


from prosecu 
the same agaipst the subscriber. 
od GUERCTO 

torney 


subscriber under 
dims and ¢ 
ite, or they will be 
recover- 


mands 
within 








this 


or they 
ting or 


v ursuant to the orager of WILLIAM HUCK, 





ts ay made on 


signed ministre 


s here Pr “given 


~eased, to exhibit 
vath or affirmation, 
against the estate of said 
six months from this date, 


ne 


County of Eesex, 
appl — vd the ah 


thie 


to the credito rs of said = 


to the subscriber under 
their claims and demands 


deceased, within 
or they will be 


forever barred from prosecuting or recovering 
the same against the snbecriber 


JOSEPH 


MeKEOWN 
DEMOS 
Par Pla 


oO} 









estat 
six ithe from 
forever * barre d from pros 


\ Rt 
SCHREIBER 
Attorney 





this dat 


SSOMAN 


rate Mar 


Dated t 
HYMAN GOLDSTEI 


the creditors of 


LANCS 





R 








nt to the order of WILLTAM HUCK 
r ssex, thir 
nnder 
said de- 
“with 
ach 


overing 




















Z. H. POLACHEK 


“TACOR GOLDSTEIN 
Lot t08E 
Side ek \ “RIERM Attor 
XN Wi 2, R 1 
LJ tai Ss 2: <2o, At bf 
CONSULT 


Reg. Patent Attorney 


1234 BROADWAY (at 31st) 


New York I, N. Y. 
Phone: LO. 5-3088 




























SHERIF! 


Strahl 





eh CLASSIFIED 


1) et N $44-50 
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SUPERIOR COUR On; NEW JERSEY m COE z 
ances ss ‘ i | EMPLOYMENT OPPORTUN!) © 
Pix A : a ae 
Saeteee an a : 4 MPMBER OF THE BARS OF BOTH ba 
‘his ts York and New Jersey for active Patccee ft 
Bank i ‘ I> ~ rtf ; 
bXe = M gug I } 
Bat ; es and deta 
Ho ‘in Newark, on Tuesday, the third | ATTORNEYS WANTED FOR ACTIVE Pay 
in \ ¢ wt 1:30 P.M t erson, N. J ¢: man with good g ey § 
) y anid tria 
sit wv j y c € 
Ne ( - ob: 
BEGINNING Ros yr FOR PASSAT 
‘ t 5 Stat ave experience and 
) 
fC R Street 25 feet YOUNG LAWYER WITH G ENERAL 
t ¢ Fh t t I berience and some trial pth 
f 1 1 ackyr Xper < 
ran) ’ s . i Box 616 
e Zz ACTIVE JERSEY CrITy LAW 
i \ lw j k ] ! pr + k e 1 - i? 
. 4 - k . a e. 3 
hu NING ; 
Being kne pid: design ted: ae Tot No base es eae 
Block Lo Ma f Bay View Propert , 7 , y ra 
eaniiuily Senhear ae ere teil eran EMPLOYMENT WANTED 
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